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PREFACE 

The  purpose  of  these  materials  is  to  describe  some 
distinctive  ways  of  thinking  about  law.  More  particuarly, 
they  describe  the  ways  lawyers  thought  about  the  common  law 
and  constitutional  law  from  the  late  nineteenth  century  to 
1940.  These  ways  of  thinking  are  different  than  the  ways  of 
thinking  you  are  learning,  but  not  entirely  different  -  the 
story  will  contain  both  continuity  and  discontinuity.  These 
lawyers  are  your  intellectual  ancestors,  and  large  parts  of 
their  thought  continue,  transformed  perhaps,  but  still 
powerful.  This  bridge  is  based  on  the  belief  that 
understanding  them  will  help  you  understand  law  school. 


X. 


A  READER'S  GUIDE  TO  PARTS  TWO  AND  THREE. 

Part  One  is  an  Introduction  and  needs  no  comment  here. 
Part  Two  is  about  lawyer's  thought  about  the  common  law  and 
IbwfrJaraKaJl  law  jmi  fchie  late  ^Ijaeteenth  century,  and  the 
first  section  is  about  the  common  law .  The  first  two  items , 
by  Sugarman  and  Gordon,  are  excerpts  from  recent  articles, 
and  are  included  to  give  a  general  survey.  Sugarman 's  piece 
is  about  a  small  group  of  scholars  in  England  (and  more 
particularly  at  Oxford) ,  who  reconstituted  the  common  law 
and  articulated  the  dominant  modes  of  thought.  Gordon's  is 
more  general  survey  of  thought  in  the  United  States.  Both 
included  because  lawyer's  ways  of  thinking  were 
substantially  the  same  in  England,  the  United  States  and 
Canada,  and  because  two  explanations  may  be  more  useful  than 
one.  Throughout  this  part,  ask  yourself  whether  Sugarman  and 
Gordon  have  described  their  lawyers'  minds  usefully  and 
accurately. 

The  excerpts  from  Langdell  and  Reeve  are  about  legal 
education;  Langdell  was  dean  of  Harvard  Law  School,  and  his 
Preface  to  his  contracts  casebook  is  a  famous  landmark  in 
the  making  of  the  "case  system,"  which,  as  you  will  have 
already  observed,  continues  as  a  powerful  element  of  legal 
education.  Reeve  was  principal  of  Osgoode  Hall  Law  School. 
This  address,  which  was  given  at  the  opening  of  a  new 
programme  in  the  school,  is  far  from  famous,  but  it  is  an 
expression  of  much  the  same  approach.  The  primary  purpose 
for  reading  them  is  to  consider  their  understandings  of  the 
common  law,  and  not  their  beliefs  about  teaching.  For  them, 
what  is  the  structure  of  the  common  law,  and  how  do  juges 
decide  cases? 

The  article  by  Salmond  is  a  statement  of  the  beliefs  and 
rules  about  precedent  around  1900.  It  is  full  of  awkward 
terminology  and  distinctions,  which  you  need  not  master; 
instead,  observe  the  justifications  for  following  precedent, 
the  importance  of  single  cases,  and  the  distinction  between 
making  law  and  the  obligation  to  follow  settled  doctrine. 
Next  comes  writing  by  Pollock  and  Dicey,  who  were  two  of  the 
scholars  whom  Sugarman  describes.  Pollock  was  at  the  centre 
of  the  legal  world  for  decades;  he  was  a  professor  at 
Oxford,  the  editor  of  the  Law  Reports  from  1895  to  1935,  and 
editor  of  the  Law  Quarterly  Review  from  1883  to  1919.  He 
wrote  a  large  pile  of  books,  especially  texts,  some  of  which 
have  become  standard  references  and  continue  to  be  revised 
by  a  succession  of  editors.  Dicey,  too,  was  a  professor  at 
Oxford,  and  also  deeply  involved  in  political  affairs.  His 
most  famous  two  books  are  The  Law  of  the  Constitution.;  which 
immediately  became  the  cental  constitutional  text  for 

English  lawyers,  and  Law  And _ Opinion — in — the — Nineteenth 

Oent.urv .  an  account  of  the  relation  between  law  and  public 
opinion.  The  excerpts  from  their  writings  are  probably  more 


difficult  to  understand  than  the  excerpts  from  Langdell, 
Reeve  and  Salmond.  They  are  included  for  two  purposes.  The 
first  is  avoid  oversimplifying  the  thought  of  the  late 
nineteenth  century  and  believing  that  all  the  lawyers 
foolishly  thought  that  law  appeared  from  the  skies  or  grew 
on  trees,  and  that  judges  applied  this  law  in  some 
mechanical  way.  The  second  purpose  is  to  illustrate  some 
thinking  about  the  problem  that  they  perceived  as  the 
question,  do  judges  make  law?  which  was  a  question  that  most 
of  the  thinkers  in  this  period  struggled  with  in  one  form  or 
another.  Pollock's  article  "The  Vocation  of  the  Common  Law 
was  a  speech  he  gave  at  Harvard  Law  School.  It  and  his 
article  about  the  science  of  case  law  reveal  much  about  his 
understandings  of  the  common  law,  especially  the  relation 
beween  law  and  its  context  and  how  law  changes.  (And  those 
of  you  who  have  a  background  in  science  can  consider  his 
understanding  of  the  scientific  method.)  In  reading  Dicey, 
note  especially  how  he  seeks  to  distinguish  courts  from 
legislatures . 

The  second  section  of  Part  Two  is  about  thinking  about 
the  constitution,  especially  the  division  of  powers.  It 
begins  with  excerpts  from  the  first  few  pages  of  Maxwell  on 
Statutes  which  was  the  standard  text  on  statutory 
interpretation.  The  next  reading  is  from  Lefroy  The  Law  of 
Legislative  Power,  which  was  the  dominant  text  in  Canada. 
Observe  especially  how  he  thinks  about  his  own  role,  and  the 
role  of  the  judges.  Does  Sugarman  describe  him  accurately? 
What  about  the  hymns  to  organic  growth,  wisdom,  and  empire? 
How  do  they  fit  with  the  major  part  of  the  text?  The  last 
item  in  this  part  is  a  constitutional  case,  usually  known  as 
the  Local  Prohibition,  case  which  will  be  considered  in  the 
discussion  groups.  Is  the  reasoning  what  you  would  have 
expected  from  the  other  readings? 

Part  Three  is  about  the  thinking  of  layers  in  the  early 
twentieth  century,  especially  the  challenges  to  the  late 
nineteenth  century  thought,  and  again  the  first  section  is 
about  common  law  thought.  The  first  reading,  by  White,  is  a 
general  survey  of  thought  in  the  United  States  from  about 
1900  to  the  early  1930s,  and  the  next  one,  by  Purcell  is  a 
more  particular  -  and  more  difficult  -  study  of  the 
intellectual  background  of  the  legal  schloraship.  The  next 
three  items  are  excerpts  from  articles  by  Pound,  who  was  a 
professor  and  later  dean  at  Harvard.  What  claims  does  he 
make  for  rejecting  the  late  nineteenth  century  thought  and 
what  does  he  propose  instead?  Dewey's  "Logical  Method  and 
Law,"  is  one  of  the  major  foundations  for  the  realists.  Next 
come  three  excerpts  from  writing  by  the  realists  themselves, 
who  were  a  loosely  associated  group  of  American  scholars  in 
the  late  1920s  and  the  1930s.  The  questions  we  asked  about 
Pound  must  also  be  asked  about  the  realists.  Also,  what  are 
the  differences  between  them  and  Pound?  The  last  item  in 
this  section  is  an  excerpt  from  an  article  by  "Caesar" 


4. 


Wright.  He  was  a  professor  at  Osgoode  Hall,  and  later  dean 
here,  and  one  of  major  figures  in  Canadian  legal  thought  and 
education.  For  understanding  this  passage,  it  may  help  to 
know  that  he  did  graduate  work  at  Harvard  under  Pound. 

The  second  section  of  Part  Three  is  about  thinking  about 
the  constitution,  and  it  composed  entirely  of  writings  by 
Canadians.  The  first  two  pieces  are  about  statutory 
interpretation.  Alex  Corry,  who  taught  law  for  several  years 
before  becoming  a  major  political  scientist.  John  Willis  was 
born  in  England,  and  educated  at  Oxford  and  Harvard  Law 
School.  He  came  to  Canada  in  the  early  1930s  for  a  year,  to 
fill  a  temporary  vacancy  at  Dalhousie  Law  School,  and 
remained.  Compare  their  understandings  about  interpretation 
with  Maxwell's.  The  third  item  is  from  an  article  by  Willis 
about  the  administrative  process,  and  it  and  his  Nutshell 
article  about  interpretation  are  classics.  The  next  item  is 
by  Vincent  Macdonald,  who  was  dean  at  Dalhousie  and  the 
major  constitutional  scholar  in  the  1930s.  The  last  two,  by 
Lederman  and  Laskin,  are  from  the  1950s,  and  they  are 
included  because  of  a  lack  of  more  good  and  representative 
writing  about  constitutional  law  from  the  1930s  and  because 
both  of  them  are  very  much  a  product  of  the  thought  in  the 
1930s . 

The  Fourth  Part  is  a  footnote,  and  is  intended  to  be  a 
part  of  a  conclusion.  It  is  taken  from  an  article  about  the 
first  volume  of  the  University  of  Toronto  Law  Journal,  which 
appeared  in  1935,  and  it  presents  the  two  periods  or  ways  of 
thinking  as  major  components  of  the  thinking  of  Canadian 
lawyers  and  legal  education. 


